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OFFICE OF THE GENERAL COUNSEL
Division of Operations

MEMORARNDUM pecember 17, 1971
TO: All Regilonal Directors, Officers-in-Charge,
and Resident Officers
FROM: Jjohn §. Irving, Assoclate General Counsel
SUBJECT: Proposed Tnstructions for Administrative

Deferral for Prospective Arbitration

As you know, the General Counsel is now preparing instructions
to the Regional Offices for the disposition of cases affected

by current arbitration and by arbitration agreements. Recog~
nizing the importance of these instructions to future Regional
Office operations and tO the successful effectuation of the
Board's arbitration policy, the General Counsel believes it
desirable at this stage ip the preparation of these instructions
to draw on the substantial reservolr of experience gained by the
Regional Offices which frequently handle disputes subject to
arbitration. Attached is the most recent draft of the proposed
instructions for your review and comment. These proposed
instructions have not been approved by the General Counsel and
should not necessarily inhibit your comments.

Because there are a substantial number of pending cases affected
by the Collyer decision, the General Counsel would appreciate
your early review of these proposed instructions and the sub-
mission of any views and comments on the gubject by December 30,
Tnasmuch as this memorandum is presently being revised, its
contents should be regarded as confideptial and should, of course,
not be made public.

Attachment




SURTECT: Arbitration Deferral Policy on B {a) (5) Charges

This memurandum is intended to provide guidelines ror
Regional office handling, of Bection 6{(a)(5) charges to which the
Board's policies of deferral for prospective arbitration are appli-
cable,

With the Board's enunciaticn of a new arbitration deferral

policy in Collyer Insulated Wire, 192 NLRE No. 150, a more significant

proportion of the 8(a)(5) charges filed in the Regional Offices will

-

ve sffected by arbitration which is in progress ur by a contractual

to arbitrate. 1/ ' -,
obligation/ Achizvement of uniformity and the efficacious handling
of tuese cases will be promoted by the development and consistent
application of criteria for identifiecation of cases to which the
Colliyer policy, or earlier Dubo policy, is applicable and by the for-
mulation of explicit procedures for the handling of these cases. The
instructions whicn follow are intended to serve this functiun during

a period in which tne Board is delineating and defining further the full

scope of ite arbitration deferral policies.

1/ Before the Board's issuance of the Collyer decision, deferral of
administrative action for prospective arbitration was based on the
policy derived from the Board's decision in Dubo Manufacturing Corp.,
142 NLRB 431, 1In general, that policy pertains to both 8 (a) (3)
and 8 (&) (3) charges in which the underlying disputes already are
in arbitration or are in a "grievance channel” leading to binding
arbitration. In 1967, then General Counsel Arnold Ordman summarized
the Dubo policy of deferral for arbitration in saying:

In practice, the Regionai Offices, when a charge 1is
pending and the grievance-arbitration procedure 1s
being actively pursued, will defer action un the
charge pending the completion oi the grievance-arbi-
tration procedure and will enCuurége active resort

to the grievance-arbitraticn proced.-e if it appears
that there is a substantial likelinood that the
ubilizetion of the procedure will set the dispute at
rest. Lﬁrdman, Arbitration end the NLRB--A Second _
Look, 1967 Iaber Relaticns Yearbook, 1Lyl &t 202 (BHA)/

As the Board's decision in Golliver does not sugsest any modi-
fication of the Dubo policy, the application of t.is policy
417 he rantimeed in the future.




the Board's decisions and thege ingtructions will prouvide no clear
to Washington
guidance. DHuch cases should be submitted/ for advice and will pro-

vide m basis for further review and refinement of tuesc instructions.

General case handling considerations:

The Cocllyer decision does not attempt to define the reach
of the new deferral policy nor to set out the administrative pro-
cedures for its implementation; the Board itself recognized its de-
cision as "a developmwental step in the Board's treatument of theee
problems . . . So, atv 1east in the short run, the administration

]

of this policy can only proceed on the vasig of deductions snd in-
ferenced drawn frum the circunstances upon which the Board relied in
the Collyer case and the incorporated Schlitez decision.

As vne long interested in thne development and refinement of
1apor relations policies and practices which are conducive to the
expeditious and private settlement of industrial disputes, I much
favor the Board's deferral to the arbitral process to the broadest
extent consonant with the objectives of the Statute, But in for-
mulating field instructions for the inplementation of tne Borrd's
Collyer decision I must, as General Ccounsel of the Board, also con-
gider the éenerality of the terms in which the Board anncunced this
ﬁew deferrél policy and the absence of clear predictability of the
Board decisions which will follow this "develcpmental step.” These
considerations and the finality which attends my dismissal o1 charges
in the exercise of my suthority under Section 3{d) of tire Act persuade
me that in cases raising significant guestiocns about the applicebiliity
of the Collyer policy, the preferred course ig ;o allow access to the

Board for the authoritative resolution of these questions tnrough

'Board adjudication and decision.
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UNDER THE COLLYER POLICY 2/

1 Character Of The Dispute

() Type of violaticns involved

The Collyer policy of deferral for arbitration will be applied
only to disputes involving alleged refusals to bargein vioiative of
Section 6(a)(5) of the Act and not to charges alleging viglations of
other sections of the Act. 3/ Awalgous 8(b}(3) viclations 4/ in which
the circumsténces of the dispute might meet the Collyver reguirements
for deferral should be submitted for edvice,

A charging, party‘s:gratuituuus inglusion of an 8(a)(3) allegation

)

which investigation does not substantiate An & charue soundin, principally
in Section &(a)(5) would not preclude deferral
sfter dismissal of the &(a)(3) allegation.

(B) The Contractual origin of the dispute

gection &(a)(5) charges should be dgeferred for erbitration if &
reasonable 9/ comstruction of tLe substantive provisions of the agreement

between the parties,(other_than the grievance and arcitration provisions)

27 This section o tne Tsiructions is confined tu a consideration of

= the "circumstances’ relevant to deferral cnly under the Collyer policy,
a policy which is rasically premised on & preexisting agreement to
arbitrate contractual disputes. Collver deferral is to be distin-
guished from deferral under the Dubo policy whicu is premised on the
fact either that binding arbitration is in progress or that the dispute
is in the grievance stages sf a procedure which leads to binding erbk
tration. Accordingly, the “eipeumstances’ discussed in this gecticn
do not pertain to deferral based on the fact that the grievance-arbi-
tration procedure of the contract is being actively pursued and that
this proceeding will likely set the dispute at rest.

3/ The complaint in the Collyer case alleged the violaticn of Section &(a)(5)
and tne principal opinion o7 the Board made no reference, even by in-
direction, to the applicability of 1tis deferral policy to &(a)(3)
vioclaticns. Thus, the principal cpinicn failed eitner bo endurse or
reject Member Brown's express contention +hat the Board's arbitration
deferral policy should be applied To secticn &(a)(3) and £{a)(1)
violations as well as 8{a)(5) viclations.

4/ E.C., Westgate Peinting and Decorating Corp., 186 KLRB No. 1k0.

/ Where The assertea construction i tne con<ract is plainly insub-

stantial or unreasonable, tie dispute would not be considered 1n
fact contractual in origin; therefore deferral would not be
warranted agd complaint should issus. Wnere the (continuea on p. L)
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Accordingly, deferral would be appropriate, assuning other requirements
for
-- in a dispute over working conditions which are, by
a reasonable consteuction of the contract, covered by

substantive provisions which refer to these conditions;

5/ (continued) asserted construction of the contract is plainly correct,
and the disputed conduct was therefore privileged by the contract,
the charge should be dismissed.

In referring in Schlitz to employ®r action 'not patently
erronecus” and based on & substantial claim of contractual privilege”
and to "e reassonable claim ZggsertedY in good faith,” the Board seenmed
Lo conbemplate a contracht claim whicn was neither so compelling as to
preclude any confliching construction or 8o unconvincing as to suggest
bad faith on the part of its proponent.

Member Brown in a similar vein, said, "The Board should not
defer where the dispute is not covered by the contract and, therefore,
involves the acquisition of new rignts. I would reach & different
result where the contract is azbipguocus. In such & case a party may
be exercising an accrued right, and the party's action might be
Justified by the ultimste interpretation of the contract. Thus, I
would defer where a gocd-faith dispute over the interpretation or
application ¢of & contract exists, . . ." {Empnesis added, footnotes
omitted)

6/ The Board referred to the contractual origin of the dispute in the

T Collyer case in varicus ways. Thus, the dispute was seen to be
Tessentially a dispute over the terms and meaning of the contract.”
The dispute "in its entirety arises from the contract petween the
parties and from the parties relationship uader the contract.” And
“Z§7he contract and its meaning in present circumstances lie at the
center of the dispute.” But perbaps the contrac ual element of such
g dispute was more explicitly identified by the Boaad vhen it stated
that the guestion of deferral arises "only when a set of facts may
present not only an alleged viclation of the Act but also an alleged
breach of the collective bargaining agreement subject to arbitration.”
And in enumerating the factors favoring deferral, the Board said that
in the Collyer dispute, which was one eminently suited Ty resolution
by arbitration, "the Act and its policies become involved only 1f it
is determined that the agreement between the parties, examined in
1ight of the negctlating history and the practices of tnhe parties
thereunder, did not sanction Respondent's right to make the disputed
ehanges. . ."

In sum, the Board seems to have been 1-7erring to a dispute in
vhich issues of substantive contract interpretation wculd have to
be resolved against the respondent as a prerequisite to finaing that
the disputed conduct viclated the Act.




clause 18, by & reasonable comnstructlon, applicable even

though this clause does not contain any explicit
reference to the subject matter of the dispute and
even though application «f this clause might depend
on evidence extranecus to the contract, such as the
union's waiver in negotiations of future bargaining
rights, the past practices of the parties, and the
" bargaining history. T/ |
Deferral would not be appropriate:
-~ in a dispute over the bagic obligation or willingness of
:

the employer to recognize the “ndon; 8/

= in & dispute in which there is substantial question s to
the existence of the coﬁtract as & whole at the

.

time the dispute arose, e.g., where there is substantial
question whether the contract had been agreed to or had
been extended or had automatically renewed; gf

-- in a dispute thch does not involve a construction of the
terms end meaning of any substantive comtract provision
but which is nevertheless arbitrable ?ursuanﬁ to & pro-

vision making all disputes between the parties arbitrable

during the term of the contract;

7/ That the Board contemplated tne applicationof deferral policy where
= evidence extraneous to the contract is relevant to its construction
is indicated by the Board's reference to arbitral interpretation of
the Collver contract "in light of its negotiating history and tne
practices of the parties thereunder . . . " And one of the issues

reised by the Employer's action in the Collyer case included, as the
Poerd framed this issue, the extent to which the more overt contract
issues "may be aifected by the long course of dealing between the

parties.”
E.g., William J. Burns Internationai Deteci.ve Agency, 102 NLRB No. 50;

Rancn-Way, inc., 1o3 NLAB Ko
£.5., William J. Burns Inte
Crescent Bed Company, Inc., 1
of Kvensvilie, Inc., 143 NLRB

@ e

i Contractors

(continued on p. 6}




are not covered by the contract and which are n.t Subject
to an alleged union wailver of baruysining riphts wnico is
embodied in the contract.

To the degrge it is possible to defiae and identify separate
disputes, deferral policy should be applied on & "per dispute” basis.
Thus, where & charge alleges disputes over nore than vne subject watter
and the dispute over one of these matters meets the Collyer criteria
and that dispute can be fairly viewed as separable from the remaining
allegations of the charge, further action on the allegations pertaining

9Af

to that dispute would be deferred for arbitration unless tne remaining

L]

allegations of the charyge would preclude‘ééferral. .

(C) Disputes involving allesed enmity toward employee or union
rights under tie Act 10/

Unfair labor practice charges should not ve deferred for arbi-

tration where:

~- there is credible evidence that the disputed conduct
alleged to have violated Section £(a)(5) was not
é&tivated by legitimate business or economic con-
siderations and that the purported claim of con-

tract privilege was intended to Justify or conceal

1
. hn effort to undermine the union. 11/ (Where, absent

{

9/ (continued) The Collyer policy of deferral having€oeen predicated
upon the cbntractual undertaking to arbitrate, the requisite baslis
for deferral would be lacking where there is substantial doudbt as
to the existence of the contract as a whole, or the arbitration
provisions thereof. Cf. Hilton-Devis Chemical Co., 165 RIRB No. 568;
Taft Broadcasting Co., 185 NLRB No. oO.

10/ The Board relied in Cullyer on the fact that "no claim is made of
enmity by Respondent to employees' exercise of protected rights."
And in the‘part of the Scnlitz case quoted by tue Board f.e situsticn
was characterized as "wholly devoid.of unlawiul conduct or aggraveted
circumstances of any kind" and the alleged - :ilateral action there
"wee not designed to undermine the Union:”

11/ Whether the ewployer discussed or offered to discuss & disputed

change in workin, conditicns befure effectuating tne change sioald

be considered relevant to & determination of the employer's moti-

vation in mekin., the change. See (H), infra.

9A/ Cf. The Crescent Bed Co., supra.
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the unicn, the matter sihould he submitted ior advice,

Cf, N.L.R.B. v. Great Dape Traiiers, ine., 385 U.S.

o6 (1967)).

-- the disputed conduct, 1f unlawiul, constituted & vio-
1ation of Section 8(a){3) and/or Secticn &(a)(2) as
well as Section B(a)(5), e.g. an employer’s recognition
of a rival uniocn while contractually obligated to
recognize and barzain with en incumbent barggining
representative (Where a determination of whether the
employer violated Section E(a)(3) or is obligated to

s
reinstate alleged wniair l?b@r practice strikers is
dependent on whether the disputed conduct violated
section 8(a)(5), the matter should be submitted for
sdvice. For example, a dispute over &n employer's
allepged unilateral changé of & working condition in
vreach of the bargaining agreement where the enployer
discharged employees who struck to protest the alleged
unilateral change should be submitted for advice);

-~ although the disputed conduct itseif would werrant
geferral, there is credible evidence
of other substantially related conduct violative of
sections B(a)(3) or (1) or conduct violative of Section
8(a)(5) which evidences employer rejection
of statutory collective bargaining obligations.

As noted sbove, a charging party’s gratuitous inclusion of an
8(a)(3) allegation which lnvestigation does not substentiate in a charge
sounding principally in Section &(a}(5) would not

preclude deferral after dismissal of

the 8(a)(3) charge.




Un{air labor practice clarges will not be deferred for arti-
tration unless at the time deferral of the char.e is being considerped
the respondent is willing to submit the dispute tu arbitration whether
or not any time limits the contract may contain .n the filing and pro-
cessing of the dispute through the grievance and arbitration procedures
have expifed }g/ or bthe contract containing the arbitration procedure
nas itself expired.

Hespondent's assertion of its wiliingness to submil the patter
to arbitration need not be formalized o guaranteed in any particulsr

manner. But i the Region decides to defer action on the crarge tne

Reglon should, in the confirming or forual latter of deferral exXpress its
® ‘ o

understanding of the Respondent's willingness-to arbitrate the dispute
not withstanding any contractual time bars or expiration of tre contract

and its understanding of the Bespondent's intention not to contend against
L) £ b

12/ Apparently inportant to thne Board's decision in the Collyer case was

T the fact that the Respondent "nas credibly asserted its willingness
to resort to arbitration . . " But the majority opinion does not
make clear whether the time limitations of the contract governing,
the filing for grievance-arbitration proceedings bear any relatiocn-
ship tu the requirement tunal the respondent be willing, to arbitrate
the dispute.

Tne Board retained jurisdiction over the dispute in Collyer --
rather than dismissing the complaint "outri_nt" -- in part because
of the contrary state of the law at the tiwe the dispute arcse.

This mi_ht sussest the possibility that in the future, wnen parties
are presumed to know their obli ations under the Cullver policy,

the Board will dismiss "outright where the charying party ras allowed
the time linits to expire without filing for arbitration. At best,
however, th%s pussiblity was considered speculative.

On the ‘otrerhand, dissenting Member Fanning flatly stated that
"The time 1limits . . . have passed . . ." and for this reason he
charged that by compelling tie arbitration of & grievance no longer
contractually arbitrable, the majority disposition of the case “verges
on the practice of compulsory arbitration.” The rajority opinion
rejects this contention, saying trat it wes "werely giving full effect”
to the arbitration agreement between the parties, but paring no mention
of the arbitration time limits of the contract on wnich Member Fanning
based his contention.

It thus appears that the pajority of i1le Board considered tre
guestion of time limits on tne Tiling of grievances Lo iave been
irrelevant to its decision. It was encugh for the Board's purp:se
that the ﬁéspondent was willing to arbitrate despete &ny tine
limitations contained in the contract. 8o viewed the Board's decisi_n
indicates that a party which seeks deferral of a charye for arbi-
tration must be willing to waive any arbitration time limitations
which the ccontract may contain.




T e LUIOUCD ArDitration,

(E) Good raith in th

willingneass to Lo
Ccl BEreitrate {

of & contract elajm op the

An employer's withholdin, or feiling to sssert o claim of con-
tract privilege until a charge is fileg and is under investigation wouid

b

not be considered evidence that the claim is being asserted in bad faitn. 173/
However, where an employer first asserts & contract claim or its willing-
ness to arbitrate after complaint issues or yhere the employer earlier

rejected or obstructed timely ang appropriate union efforts 1o resolve

the dispute through the grievance-arbityration rrocedures of the contract,
: #
the queetion of whether the employvers asserted willingness to arbitrate

and asserted contract clain woule be considered belated snd in bad faith

should be submitted to Washin,ton for advice.

(F) Disputes over special subject matters

Not suitable for deferral are disputes over a contractual obli-

gation to include in an existing barsaining unit new facilities or

operations acquired by the empioyer. 1k/

13/ The Bdard in Sehilitz case discussion twice referred to the Fespondent's
good faith, first as to Respondent's assertion of' & ressonable clain
and second us to its belief in {ts contract right at the time it
effected thelunilateral chenge. And the Beard characterized the
ﬁespondent;as "the party which inﬁact desires to abide by the terums
of its contract.” These statements vere believed to Suppurt a view
that an enplover's undue delay in its assertion of & clain of con-
tractual ig#t i1s to some extent relevant to a deterfination whether
the claim is asserted ip food falth,

It could be argued that an employer's withnolding a claim of
contract privilege until the char,e is filed indicates either that
the employer'did not in “act act in relaince on the contract and the
dispute was therefore noet contractual in origin or that the emnployer
deliberately’ withheld its claim in order to avoid resolution of the
dispute throush the contract grievance rechinery. The Board's deci-
sion in the Schlitz case lends soime support to this Argument. However,
the facts of the Lollyer case itself nilitate against this argument.
Nothing in that case inuicans LAt during tr- develupuent of tne
dispute ﬁespcndcnt asserted any <iznim o1 contract right: in the letter
Bespondént sent to the Paion after Several meetings with the Hnion
setting out its pusition un tie must significant of the disputed
changes, Wespondent asserted no claim that the change was privilezed
by the contract.

4/ Member Brovn, whose concurrence was hecessary to tre majority decision

in Collyer, expressed reservations about surrendering unit determinaticns

to Privateé parties, His reservalions would probably (cont. on p. 10)

_
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though arbitrable under the particular bar.asining agreesent, snould
not be deferred for arbitration. 15/ However in instances in which
the underlying srievance is already belore an arbitrater, the guestion
of deferra. of the dispute over the reguest for informstion shuuld be
submitted to Washin; ton for advice,
to Washington
Also to be submitted /for advice are csses in which tip

employer's disputed action resulted in substantial or t.tal elivination

of the barpaining unit.

L e

¥
(6) Bkills required in the resolutiop of the dispute

The determination of whether a dispute should be deferred for
arbltration sihould pot be based on any sttempted assesssent . the "special
skill and expertise' which would be required in the resolution ot tre

dispute. 16/

li/ (continued) include questions of accretion to the har.aining unit,

T even though the parties had resolved the question by executury
agreement,

&2/ The Court's decision in N,L.R.B. v. Acme Industrial Co., 305 U.S. 432

‘ G4 LRRM 2069, was believea Lo weign against deferral for arbitration
in disputes over & union's request for grievance information.

~An employer's denial to a union of infornation relevant %o
grievance processing nizht also be viewed as precluding the "guick
and fair means” the Board referred to for resolving disputes and as
evidencing a penchant on the part of an employer for obstructing

" the efficient working of the arbitral process.,

16/ While the Board said, ". . . . disputes such as these can better be
resolved by arbitrators with special skill and experience in deciding
matters arising under established bargaining relationsnips . . .,"
the Board seems to have been describing an advantege of, rather than
a condition precedent to, delerrsl for arbitration. While the Board
may have seen "disputes such as these" as particularly suited to tue
special skills ol arbitrators, the Board doe. nub suggest, and it
would be anamolous to infer, that ithe simplicity of the issues involved
in the dispute would weigh in favor of Board assertion of Jurisdiction.




An employer's failure to discuss, or to ufler to discuss a
disputed change in working conditions before or after effectuating them 17/
i

“does not nevessarily preclude deferral of the resulting cnarge {or

arbitration. 16/

) el

17/ An employer's naving discussed or offered to discuss suca a

T change would bear on a determinatlion of the enplojer'$ wotivation
in making the change, as well as un whetier the employer made the
change unilaterally. The fact that the employer discussed or offered.
to discuss the change would not, of course, bear on the gquestion
whether the change constituted a midterm modification of the
contract violative of Secticn 8 {(d).

16/ 1In the Schlitz case the Board did cite Respondent's having “"offered
T to @iscuss the entire ratter with the Union pricr to taking such
action.” As that case involved an alleged sodification oi the con-
tract in violation of Section &{(d)--tc which an offer to discuss the
chenge would not have been relevant--it appeers that the Board con-
sidered the offer relevant to the deferral question alone.

However, in Collyer the trial examiner found, and the Board noted,
that one of the disputed changes in working conditions found unlawiful
by the examiner had been discussed with the Hnion, but the Lther "had
not been made the subject of bar aining between the Union and the
ﬁhployer.” Nevertheless, the Board drew no distinction between tue
two changes made by Respondent in deferring the case for arbitration.
1t would seein, therefore, that the Doard du.s not consider a respon-
dent's failure to discuss an allecedly unlawful ¢ ;
union a bar to deferral of the dispute for arbitration.

[
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1 difpules CONBLITULE =0l LIl

Unfeir labor prectice charges will not be deferred lor arbi-
tration unless the applicable contract procedures for thne resclution of
disputes provides for "arbitration.” In determining whether the person,
persons or body provided in the contract for the last-slage resclution
of the dispute are arbitrators or arpitral bodles, and that the contract
therefore provides for "arbitration", the c@%ﬁeria for tnis determination

which have been developed by the Board in the application of the Sﬁ#ﬂlberg 184/

policy should be enployed. Thus, the abesence of a neutral pmember on &

bipartite panel would not necessarily preclude deferral. 19/ But

*

1.3
where, in addition, it appears tonat a1l members of the bipartite panel

are or would be arrayed in interest against tne cnarging party, deferral
would not be appropriate. 20/

(B) Exclusivity of arbltration as the peans of resulving the dispute 21/

An unfair labor practice charge will not be deferred for arbi-

tration {(under the Cellyer policy ggj} unless the contract constitutes

19/ Denver-Chicagc Trucking Co., 132 NLRB 1416; Modern Motor Express,

T Tnec., 149 HLRB 1507,

20/ Roddwsy Express, Inc., 145 NLRB 513; Youngstown Cartage Co., 146
NLRE 305.

21/ As empleoyed herein the term "exciusive” refers only t. & cuntractual

T prohibition against the unilateral use of any means other than the
designated contract arbitration procedures for the resolution of
rovered disputes. That is, 1T an aggrieved or complaining party to
the contract wishes to seek redress in a dispuate with the other party,
the contractual disputes procedured is characterized as “exclusive” if
the contract prohibits the aggrieved party from attenpting to impose
its position on the other party by any means other tnan resert to that
procedure. "Mandatory” refers only to the contractual cobligation of
either contracting party to enter into the arbitration of & dispute
when the other party invokes the arbitration procequres. "Rinding”
refers to the contractual obli ation of both parties to accept and
abide by the result reached in tne resolution of a dispute through the
designated procequre

22/ Particularly in this examina.ion of the contractual provisions bearing
r arbitration, it should be kept in mind that this

i
on deferral o
section of the
sideration of
the Ccllyer policy; these "oipcusstances” are not)relevant to deferral

se instructions (poges to } is coniined to a con-
the "eircumstances’ or ”conditions”éfor deferral under

which are necessary
(continued on next page)
184/ Spielberg Manufacturing Co., 112 NLRB 1080,




Lxelusivity of the arbltration ProvisSlions ul bUw Cbbies s wias

be determined on the basis of the express terms of the contract and fair

inferences drawn from these terms which make it reasonably clear that the

arties intended that as to covered disputes either rhy, or at least the
P : i ¥

charging party, 1s proseribed from imposing i%s position in the dispute on

the other parbty through any means other than the grievance and arbitration

provisions.

*

¥

53]

23/

. "
(continued) under the Dubo policy. Collyer deferral policy applies
to disputes in which neitier party has initiated proceedings which
will lead to arbitration; deferral under the Dubo policy, on the

other hand, is predicated on the fact that procedures wilich will

lead to binding arbitration are belng actively utilized.

Tn examining the contract provisions of the Collyer case the Board
found that “the parties intended to nake the prievance and arbitration
pachinery the exclusive Torum for resolving contract disputes,” on the
basis of contract provisicons which are quite explicit oun this sutject.
The Roard in beginning its discussion, accepted the contenticn tnat
the dispute should be resvlved in the manper which "that contract
presdgﬁbes.” In dealing with the Spielbery issue, the Board cobserved
that the Collyer contract "unquestionably obligates each party Lo
submit Lo arbitration any dispute arising under the contract . . .
In rejecting the "compulsory arbitration’ contention of Member Fanning,
ihe Board asserted that it was merely giving effect to "voluntary
agreements to submit all- such disputes to arbitraticn rather than
permitting such agreensnts o be sicestepped and permitting the sub-
stitution of cur processes, & forum not contemplated by thelr own
agreement.”  Speaking generally abont deferrin_ for arbitration pro-
cedures, the Poard referred to partles which nave “"eontractually
committed themselves te mutually agresable procedures $or resolving
their disputes . . ."

1

)

i
Tn its firal statement of its conciusions the Board belleved it to ve
"eonsistent with the fundamental cbjectives of Federal law to require
the partvies here tou nonor bheir contractual obllgations ratner tuah
. . . to igpnoretheir agreed upon procedures.




stated in the contract, as in the Collyer case, it may also be inferred

from the imperative or categorical tenor of the provision for submission

of disputes to arbitration (e.g., "pisputes shall be . . .7 "all éispﬁtég
will be . . .," "Disputes must be . . .")} in conjuction with the farct

that fhe result of the arbitration is made final and binding, gﬁ/ These
"pucas Flour' arbitration agreements are therefere to be treated for de-
ferral purposes as if they expressly provided that arbitration shall be

the exclusive method for resolution of contract disputes between the parties.

The 'Lucas Flour'' inference of exclusivity would also be

warranted where, instead of expressing a keneral and inclusive obligation

othevwise unvresolved c. o
to submiéﬁdisputes to binding arbitration, the contract requires that

if either partv demands arbitration of a dispute rhe other party will enter

inte and be bound by the arbitration proceading (i.e., the contract con-

tains provisions for wandatory znd binding arbitration but does not expressly

the of arbitration). 25/
provide for/exclusivity/ However, where an arbitration procedure is

. gﬁ/ Tn local 174, Teansters w. lucas Flour Co., 369 U,S8, 95, the contract
provided that differences between the parties "shall be submitted” to
arbitration which shall be "binding," but it did not expressly provide
that arbitration was to be the exclusive method of settlement. The
Court characterized the contract as one which "expressly impesed upon
both parties the duty of submitting the dispute in question to final
and binding arbitration.' 1In ruling that a strike over the dispute
violated this contract, notwithstanding the absence of a no-strike clause,
the Court found applicable a doctrine applied by lower courts to dis-
putes which "a cellective bargaining agreement provides shall be settled
exclusively and finally be compulsory arbitration . . .'" {(emphasis
added; The Court rested it finding that the strike violated the union's
contractual obligation on the fact that the dispute was one which the
union "has expressly agreed to settle by final and binding arbitration
proceedings. " ' '

The Court's opinion clearly supports the view that the exclusivity
of a contractual provision for arbitration may be inferred from a con-
tractual requirement that the disputes be submitted to arbitratiom
and a contractual provision that the arbitral decision shall be final
and binding on the parties.

25/ This conclusion is based on the view that an obligation to submit dis-
putes to arbitration at the demand of the other contracting party is
tantamount to, or the equivalent of, a general obligation to submit

ofﬁ\ex”qusg alladisputes to arbitration, for the purposes of application of Collver
Uy\(€99tveé‘ deferral policy. Accordingly, a mandatory and binding arbitration pro-
cedure would be contrued to be an ex¢lusive procedure.




. the "Lucas Flour” infervence of exclusivity would not be warranted. 28/

(C) Encompassment of the dispute by the arbitration provisions

To warrant deferral the dispute underlying the unfair labor
practice charge must be encompassed by the arbitration provisions of the

contract; that is, the subject matter of the dispute under consideration
. subjects which the
must be included in the/contract
makes
. Jarbitrable. 27/ This determination must be based

on the language of the agreement and the inferences which may be fairly
drawn from this language. It is nol necessary that these pro-
visions encompass all potential disputes arising under the contract; it is

enough that the particular dispute in qﬁesﬁion i1s encompassed by these

1
t Fo—

-

provisions. 28/
The willingness of the respondent to arbltrate the dispute in
question or the expiration of the contractual time limits would not be con-
whather
sidered relevant to the determination of/the dispute is encompassed by the
arbitration provisions; the determination to be made is whether the charging
party has contractually undertaken to arbitrate the kind of dispute which 1s

the subject of the unfair labor practice charge.

(1) The binding charactey of the arbitration procedure

Unfair labor practice charges will not be deferred for arbitration

if the arbitration provisions of the contract do not make the results

gg/ Under an arbitration procedure mandatory at the option of the charging
party, the charging party has not "expressly agreed to settle /disputes/
by final and binding arbitration proceedings.' And while the procedure
may guarantee the availability of arbitration to the charging party, that
fact would not warrant deferral inasmuch as the Collyer deferral policy
is predicated not on the availability of arbitration to the charging
party, but on the charging party's having prospectively and voluntarily
obligated itself by contract to seek redress by no means other than
arbitration in disputes with the respondent.

27/ See United Steelworkers of America v. Warrior and Gulf Navigation Company
363 U.S. 574, at 582, where the Supreme C¢-zt stated: "For arbitration
is a matter of contract and a party cannot be required to submit t® arbi-
tration any dispute which he has not agreed so to submit.”

Among the circumstances relied on by the RBoard in [ollver was

the fact that the arbitration clause was "unquestionably broad enough
to embrace this dispute." While the term 'unquestionably' might sug-
gest that a high degree of certainty should be reguired in determining
"whether the dispute is embraced by the arbitration provisions, the
Board's use of that term was belleved merely to reflect the particular
facts of that case.

28/ Cf. Hoffman Beverage Co., 163 NLRB 981; Morton Salt Co., 190 NLRB No.3Z.




parties. ggf Th: term "binding' is considered to refer 1o & contractual
obligation to abide by the terms of the arbitration award or decision,
which obligation may be inferred even in the abaence of the specific
term "binding.! Contractusl reference to & party's right to judicial
review of an award {as well as "case lax" or statutory right to such
review) would not be considered inconsistent with a determination thai
the ‘award is binding on the parties.

Contracts which make mandatory OT exclusive arbitration s pre-
reguisite to the resort to other means for resolution of a dispute, most

often strikes, should be submitted to Washinglon for advice.

" ¥
(B) Mendatcry arbitration--avellabillty of arbitration to the
charpgil g party L. Tt

Deferrel of an unfalir labor practice charge for arbitration 1s
not warrented i the contreact @oes not compel arbitration of the dispute

in question at the unilateral instance of the charging party. 30/

297 The haslc premise oi the Collyer Geeision--enforcement of voluntary

= contractual undertakings To aroitrate contract disputes-- could be
argued to varrant deferral for arbitretion even thougn 1t is not
pinding on the parties. Eowever the contract in Collyer made the
arbitrator's decision "final and binding on the parties, & fact
mentioned by the Board in its discussion, And the concept of
arbitratic: to which the Board referred throughout its declsion
neemed to ossume implicitly the obli ation of the parties to nonor
the arbitr.l result. Indeed, the word "resolve,” which the Board

, frequengly used in variocus forms connotes & degree of Tinality
onby—————y5w il es in a binding arbitration award.

30/ It is clea~ that in speaking of erbitration provisions which are

= available ror the resclution of contract disputes, the Board referred
4o arbitrasion provisions under which the charg#ag party has the
right to ¢ mpel the other party to arbitrate the dispute in guestion.
For exampl:, the Board said that the contract in the Collyer case
"unguesticnably obligates each party to submit to arbitratiocn amny
dispute'arising under the contract . . ." And in closing its dis-
cussion, tne Board cbserved that "After Boys Market it may Lruly
be said trait. where a contraci provides for aroitration, either party
has at hani legal and effective means to ensure that arbitration
will oceur.”

While the Doard referred to the obligation of "each party”’ to
submit conbract disputes . hitretion, £.1 did not take cognizance
of contracts under which, &s is common, only the union CcAN. compel
arbitratica, the Board's broader rationale warrants deferral even
though oniy the union ¢ah compel arcitratvion (mesuming also that
vis-a-vis the union the arbitraticn provisions meet the test of
exclusivity).




though the contract gives only an individual employee or group of
employees the right to present arbitrable grievances if the disputed
actlon of the employer is prejudicial to the intersst of individual
employees. Where the disputed action is prejuticisl to the interests
of union alone, and not to the interests of individual employees, and
the contract provides for the filing of arbitrable grievance only by
employees, the matter should be submitted to Washingion for advice.

(F) Cireumstances impeding quick and fair arbitral resclution
of dispute

Tn cages in which s substantial claim is made that for prag-
' '
matic, rether than formal contractual reasons, the arbitration pro-

cedures do not in fact afford the charging garty what the Board referred
to as a “gquick and falr means" for resclving the dispute, the matter
should be submitied to Washington for sdvice. Such claims might be
predicated on & substantial number and backlog of pending arbitraticn

cases, Lhe undue cost of these procedures and the relative disparity of

the financial resources of the disputants available for this purpose.

11T TFTelationship Petween The Parties To The Dispute

(A} The history of the barmining between the parties
&
il
Deferral of an unfair labor practice charge for arbitration is

not warranted_in instances in which substantial evidencg demonstrates
that the relatgonship between the parties has not been "successful” and
"productive” a%d that the parties have not "mutually and voluntarily
resclved the c#nflicts which inhere in collective bargaining.” fﬁi/
This; - determination of the guality of the relationship
mey be based on unfair labor practice findngs and settlements, Section
301 suits, strikes and lockouls, as well as the arbitration experience
of the parties, including the willingness with which the respondent nas

carried cub pest arbitration avards against it without forcing the other

3 [next page/




charge, the weight given sueh evidence should be diminished in

direct r&l&tion‘tg @he remoteness in time of the conduct and by
evidence of an intervening improvement in the relationshlip.

However , wheie a cubstantial issue is raised concerning the quallty
of the relationship, the matter should be submitted to Washington

for advice if deferral is dependent upon the guality of the relatloa~
ship.

Where & dispube arises durlng the fhrst conbract belween
the parties and there has been little grievance and arbitration
experience under that coﬁtract&and no history of bargaining between
the parties in any other unit, the ﬁaﬁter'éhmuid be submitted to
Washingbon for advice if asferral is dependent upon the duration of
the relationship. BSuch a dispute might exlst where the employer
succeeded to and accepted the bargaining agreewent of & predecessor
employer.

B Fmplover enmity cenerally to empnlovee exercise of rights
A J S DOy 5
guaranteed by the Act

Deferral is not warranted vhere there is substantial evidence
of a history of employer violations of the Act of & kind which demon
strates deljberate interference with the right of employees Lo engage

i

in protected concerted activity or which demonstrates deliberate
;
! ¢
§%/ Tn characterizing instances Tn which deferral is warrented the
Board spoke of "established vargaining relationships” and de-
seribed the Collyer relaticonship as & "long and productive” one
in which the parties "for 35 years, mutually and volunterily
resolved the conflicts which inhere the collective bargaining.”
In the Board's gquotation from the Schlitz case 1t was recounted
that the parties had "an unusually tong established and success
ful bargaining relationship.’ Barlier in the Senlitz cpinion
the Board, in explaining its refusal to exercise Jjurisdiction,
pointed out testimony which disclosed "maps years of a satis-
factory strike--free working relationship.
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are imposed by the Act. 32/  This evidence may inciude unfalr labor
practice findlngs and settlements without regard to the limitation of

Section 10(b) but, again, the weight given this evidence should be diminished
in direct relation to lts remdLeness in time and to intervening improvement

{n the relationship.

PROCEDURES FOR AUDMINISTRATIVE DEFERRBAL FOR
PROSPECTIVE ARBLTRATION

T Procedural Implicabions of the Collyer decision

The Board did nol explicate its views as o the nanner in which

+ 4
v .

deferral policy snould be administratively iﬁblemenﬁed at case randling
stages prior to Board decision. However, the Board's rationale and 1is
comments apout, and nanner of, disposition of the Coliver complaint are
belgeved to warrant adopbion of the following basic premises for the de-
velopient of case handling procedures appliceble in cases in wnicn the
gquestion of deferral for arbitration is raised:
1. The Regicnal ©ffice should not participate in the Iraming of
the dlspute between the parties by raising the gquestion of contract
defenses and deferral for arbibtration in the investigation of the
charge. The Collyer aspects ni & refusal to bargaln charge will
be considered and investigated if and after either party has
reised vwith the other party or tae Region tne guestion of wietbner
the conduct alleged to violate tne Act was privileged by the
collective bargaining agreement oF whetner the charge should be
deferred for arbitraticn, or 3f the merits of the charge &are
clearly dependent upcn an interpretation -~ the contract.

o5, If a charge pertains to & dispute tu which the Collyer policy

of deferral for arbitration 1o applicable, further proceedings on
the charge will be deferred for a suitable period to allow the
parties an opportunity to resort to the arbitral process;

‘321  [hext pPoael




TesponsSLELe 10 ThE IA1iuTe ©1 TAe PATrLIEes TO Tes0rt To 8rRlLration
{and the dispute has not been othervise settled), the Region should
reactivate and issue complsint on the unfair labor practice charge;
Y, If, after a charge has been se deflerred, the charging party is

" the arbitral process to function

e,

responsible for the fallure o
(and the diespute has not been settled) the charge should be dismissed;
5, Wholly zpart from the guestion of deferral for arbitration under
the Collyer policy, deferral of actigm o oan un@d ir labor practice
charge wiil conbinue to be the appropriate c&mrsa under the Dubo
policy where the grievana@~arbitratian procedure s of the coptract are
being actively pursued 1 it appears t?at the utilization of these

procedures will set the dispute at rest. .. .

-

IT  Initial Disposition of Charges %5%5/

{A)Y Tnvestigation and determination of the meritzs of the charge

The Region should consider whether to defer action on an
unfair labor practice charge for arbitration only after the charge has

been fully investigated and the Repion has determined thgtr

\ &s\da,

arbitration deferral policxﬂthe charpge would warrant issuance of a com-
plaint, The Region may include in the investigation of a charge
evidence bhearing on both the ﬁerité of the charge and on the question of
deferral for arbitration, in order Lo avoid the duplication of effort and
delay which would in some cases be'occasionad by the separate, successive
investigation of thess two aspects of the charge. The Dagicn should
nevertheless determine the merits of the charge before considering deferral
of %he charze for arbkiivation and should dismiss charges which it finds to
be Yacking in merit,

Cases should be submitted to Washington fer advice on the issue
of arbitration deferral only 1f the merits of cne charge have been fully
investigated and the Regioh has found the charge to be otherwise meri-

.

{
torious or the Region seeks advice on the merits of the charge as well.

A\ —
324/ A sahematic of Section Tl 12 attadied 25 2w afpend}x,
32/ The Board pointed out in Collyer that, as in Schlitz, "no claim




(B Pisputes subject to current grievance-arbitration sroceedings

Tf, after the Reglon has determined that a charge has merit,
it appears that a grievance-arblitration proceeding 15 belng actively
pur@ﬁed and that this proceeding is llkely to settle the dispute under -
1yiﬁg the charge, 33/ the Region should defer further action on the
chazge”gmdér the Dubb palic§,

such deferral is appropriate where (1) the dispute is currently
set for, or in in, arbitration; (2} the parties have agreed to arbitrate
the particular dispute in question; or (3) either party had filed suit,

i

or secured an order, to compel arbitration of the underlving dispute; oy

. .
t o

(4) the charging party has filed a grievan&é under a contractual procedurs
which culminates in the binding arbitration of unresolved grievances.

Upon agcertaining that one of the above described situations
obtains,‘the Region should inform the parties that the charge is being
deferred for arbitration on the basis of the Roard’'s decision in the

Dubg case.f However, Lif it appears that in the last desceribed situation

. above, the charging party filed the grievance (and processed it to the
extent necessary to prevent extincticn of its contract claim) merely to
preserve its rights undef the cont;act pending a determination of whether
complaint . will issue on its charge and the charging party does not intend
_to pursue further the contract grievance in the event complaint issues,
then the charge should not be deferred under the Dubo policy and should

* be processed in accordance with the following instructions, without

regard to this pro forma filing of the grilevance.

33[ Arbitration, as referred to in the subsec~lon (B), is confined
to arbitration which in final and binding on the parties.




(C) Encourapement of arbitration

1f a charge is found to be meritoricus, and the underlying

dispute is not the subject of a current grievance-arbitration proceeding,
then the Region should issue coumplaint on the charge unless there 1s
available to the parties a procedure for binding arbitration of the dis-
pute and (1) eilther party has raised with the other or with the Region
the contention that the collective agreement privileged the allegedly
unlawful conduct, or (2) the respondent has contended that the charge
should be dismissed or deferred on the basis of the arbitration pro-
visions of the contract, or, {3) the merits of the charge are clearly
dependent upim an interpretation of the ﬁéreg%en§ between the parties.
In the event any of these situations obtag;s, then the Region sheuld
encourage the parties to submit the dispute to arbitration (if the Region
in its discretion believes that there is significant likelihood that the
parties weuld‘ba willing to do so). 1f, as a consequence of this encour -
agement, the parties voluntarily undertake to arbitrate the dispute, the
Region should inform the parties that the charge is being deferred for
arbitration on the basis of the Board's decision in the Dubn case

(D) Investigation of the circumstances pertaining to deferral

under the Collver policy

i
1f a charge has been found to be meritorious and if the under-

lying dispute ﬁs not the subject of a current grievance-arbitration
T
proceeding and if any of the situations (1) through {3) described

in (C),above, @btains but the parties do not voluntarily undertake to
!

arbitrate theidispute, or

If a cﬁarge'has been found to be meritorious and it is only the
subject of a mere pro forma filing of a grievance (which the charging
party dees not intend to pursue to arbitration if complaint issuss
on its charge), then:

The Region should conduct or complete its investigation of the

feircumstances' which are relevant to deferral for arbitration under the




the fact Of th1S INVESTIRALLION 810 0I LUEAL UPPULLULLLY tu preesus
evidence and views on the sublect
The order in which the Region investigates the "circumstances

bearing on deferral under Collver is left to the discretion of the
Regional Office. 1In the interest of minimizing the extent of this
investigation, the Region should bear in mind that at the point at

which this investigation reveals a circumstance or circumstances which
would preclude deferral, the investigation of the remaining "circum-
stances' may bé discontinued and the complaint may be issued absent
settlement. Where the dispute is the subject of a grievance filed pro

forma (and the charge had for that reason not been deferred under the

1
P

Dubo policy) the "eircumstances'” which wo&ld»é%%rsnt or preclude deferral
under the Collyer policy are the same as they would be in’the absence
of the grievance proceeding.

In determining whether deferral is warranted, the Region should
{nitiate and assume responsibility for investigating and considering the
"circumstances' which would establish prime facie warrant
for deferral, fhese “circumstances” include the existence of a contract
between the parties; the existence of contract provisions which could
reasonably be argued to privilege thé disputed ¢onduct; the existence of
contractual provisions for arbitration which would encompass the dispute,
which are exclusive, and binding, and which make arbitration available to
the charging party: the fect that the dispute does not concern a special
subject matter not suitable for deferral; and the respondent's willing-
ness to arbitrate.

The Region shoﬁld also consider such evidence as is already
in its possession which pertains to the remaining '"circumstances”

relevant to the question of deferral. This evidence may include Regional

34/ Charges which have been rcactivated (as provided in III (A) below)
after deferral under the Dubo policy, are also to be processed in
accordance with this instruction.




“findings or settlements and evidence already obLalnec 1n 1oe invesca-
gation of the subject unfair labor practice charge pertaininp to
employer enmity and the duration and quality of the relationship between
the parties. The Region should investigate and consider any other
evidence pertaining to the history of the relationship, to employer
enmity, to the employer's good faith i its assertion of a contract
claim or its willingness to arbitrate and to pragmatic unavailability

of arbitration to the charging party only when the charging party has
contended against deferral on the basis of this evidence and has made
reasonable efforts to secure and present this evidence to the Region.

(E) Communication to the parties of the decision to defer under

Collver : - v

-

If, on the basis of its {nvestigstion and censideratiﬁn of the
“eireumstances' pertaining to deferral of action on the chirge for arbi-
tration under the Collyer policy, the Region determines that deferral
is appropriate, the Region should orally inform the parties of that
decision. In the event the charging party, upon being so informed,
obiects to deferral of action on its charge for arbitration or requests
that it be informed in writing of the bases upon which this decision was
reached, the Region should send to the parties a letter settimp forth:

1. 1the Repion's understanding that respondent is

wiiling to arbitrate the dispute which is the subject

of‘the charge notwithstanding any contractual time

limitations on the filing of grievances or the

initietion of arbitration or the expiration of the comn-

tract and that the respondent does not intend to argue

before the arbitrator that the dispute is not arbitrable

under the contract:




deferral of the charge for arbitration is warranted;

3. the Region's intention of defer getion on the
charge in the absence of the chargling party’'s notl-
fication of the Reglon in wirting within 7 days tnat
it does not intend to seek arbitration, upon the
receipt of which notification the Region swould dismiss

the charge;

L. +the Region's intention to inguire of the mrties

=

&8 to the staius of}the dispute in approximately S0 days

. .
-

from issuance of the deferral lebter dnd the Region's
willingness to accept and consider at that time or

earlier any request and supporting evidence [rom either
party for the dismissal of the charge, the continuation
of deferral of action un the charge, or the issuance of

complaint.

If the Region recelves the notification from the charging
' ‘ deferral
party referred %o in item 3 of thel/letter the Region should lssue a

dismissal lettern the contents of which cunsists of the above letier
f
and the fact df:the charging party's notification of its intention not

te arbitrate. ¢

In thé event the charging party, upon being. orally informed
by the Regilon o% its éecision to defer sction on the charge for arbk
tration under tée Collyer policy, does not object to the deferral and
does not reques% that it be informed in writing oi the bases upun wiich
this decision was reached, the Deglon should confirm its having so in-

formed the parties by a letter lixe tnat described above but from whicn

item 2 has been omitted. I, after sending such & confirming letter,




te in item 3 in bheletter, the Region should issue & dismissal letier
the content of which consists of the bases on which the Hegion con-

cluded that deferral of the charge for arbitration was warranted and
the fac% of the charging party'ls notificatlion of iis intention not to

arbitrate.

11T Bandling of Deferred Charges Pefore Issusnce Of An Arbitration Award

(A) Charges deferred under the Dubo policy

After the Region has deferred further action on & charge for
arbitration under the Dubo policy {me provided In Il (B) and {C), above),

#

the Reglon should inguire periodicelly congerning the siatus wf the

-

grievance or arbitration proceeding.

Where, as aresult of such &n inquiry or of & party's having
brought the matter to the attention of the Region, it appears that the
grievance-arbitration proceeding will not result in an arbitration award
which resolves the dispube underlying the deferred charge and where the
charging party desires the issuance of a complaint, the Region should

resctivate the charge and issue complaint or defer action on the

above. 35/

Iin éie event this inguiry reveals that respondent nas interfered
with or obstructed the submission of the dispule to arbitration by reliance
on contractuasl time bars bo arbitration, by refusing to participate in pre-
paration of the submission or o select an arbitrator, by téking the position
that the dispute is not arbitrable, or otherwise, the Region should issue
complaint on the charge aiter giving the respondent &n opportunity to enter

into a sebblement of the crnarge.

357 in assessing the clrcumstances
reactivated charge under the C

taining to deferral of such a

nol {and particularly in
assessing the employer's "good fuion,” as provided av l (£}, above),
the Region should give due weight to the clrcumsitances which re-
sulted in discentinuance of the grievance-arblitration proceading
short of issuance of an award resolving the dispute.
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action on & charge deferred under the Collyer policy the Reglon

should proceed in ACCOriance
in
with the above instruction if,/the Region's discretion, the request

warrants the Reglon's inguiring as to the status of the dispute at that

}
time.

(B) Chdrges deferred under tne Collyer policy

About 90 days after ilssuance of the deferral letter provided
for in 11 (E), above, the Region should inquire of the parties as to
the status of the aispute which has peen geferred for arbltration and

as to the parties' efforts to resclve this ﬁisphtg. 1f the ioformation

available to the Region does not adeguately revéﬁi the status of the
'dispute beecause either or both parties are dilatory oF pneocperative in
their response to the Region's inquiry; the Region should, &s part of 1ts
inguiry, issue either (1) notice to show cause why the charge should not
be dismissed or (2) notice to show cause

why complaint should not issue,; whichever in the
Regi;n's discretion is the more appropriate in the circumstances.

1pn the event this inguiry reveals that the parties are actively
engaged in efforts to settle or arbitrate the dispute, the Region should
notify the partiéé in writing that having reviewed the status of the dis-
pute underlying the charge, the Region has.decided Lo ceonbinue the deferral
of action on the charge for ancther 0 dsys.

In the event this jnquiry reveals that the charging party has not
made, or is no longer making, reascnably prompt efforts to settle or to
arbitrate the dispute, the Region should diegmiss the chargs, issuing &
aismissal letter which ipcorporates the criginal deferral letter, the

bases on which the Region originally decided to dei.r action on the charge

(if such bases vere pot included in the original deferral letteﬁ)and the
to discontinue deferral and
present circumstances upon which the Region relies in deciding/to dismiss

the charge.




%faﬁiaﬁ py reliance on aentr&atgﬂi time baras tg.arbitr&timn} by re-
fusing to participate in preparation of tne submission or selection
of an arbitrator, by taking the position that toe dispute is not
arbitrable, or otherwise, the Region ahuélé issue complaint oo the
charge after glving respondent an gpportunity to enter into a settle-

ment of the charge.

IV  Handling Of Charges Deferred Under Bither Collyer or Dubo
After Issuance Of An Arbitration Avard

When the Reglion's inguiry under IT or 111, above, or the charging
party or the respondent brings tg the attention of the Region an arbi-
tration award resolvin, the dispute unﬁerlying %bg deferra@ charge and
when the charging party desires that complaint Egééé,'the Keglon should
determine whether the award éeeta the standards for deferral to such
awards under the Speilberg doctrine. 1f the award does not meet these
 standards, the Regién should issue complaint after giving the respondent
an opportunity to settle the case. IT the award does meet the Spielberg
standards, the Region should dismiss the deferred charge on that ground,
where the charge was geferred under the Dubo policy. Where the charge
was deferred under the Collyer policy, the dismissel letter should con-
sist of the bases on which the Region found the awar to meet the
gpielberg standards, the original deferral letter,end the bases on which
the Region originally decided under the Collyer policy to defer action

on the charge {if such bases were not included in the original deferral

letter).

Vv Litigation Of The Collyer Deferral Question

The Region should nob at hearing enter objections to the intro-
duction of evidence by respondant on Collyer 1ssulis (and shall, where
necessary, support respondent’'s right to euhmit evidence relevant and

material thereto). However, the Region should respond with &ll available

b

11 15 it
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i

evidence which distinguishes Collyer and argue against delery
. a3t RE-

hag beenfadministratively determined that the unfeir labor practice
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